ALAN G. HEVESI STATE OF NEW YORK MARK P. PATTISON

DEPUTY COMPTROLLER
COMPTROLLER OFFICE OF THE STATE COMPTROLLER  13\/15/0N OF LOCAL GOVERNMENT SERVICES
110 STATE STREET AND ECONOMIC DEVELOPMENT
ALBANY, NEW YORK 12236 Tel: (518) 474-4037 Fax: (518) 486-6479
July 2005

Dr. Thomas Kelly, Superintendent of Schools
And Members of the Board of Education
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Dear Superintendent Kelly and Members of the Board:

One of the top priorities of the Office of the State Comptroller is to assist local officials to identify areas
where local governments can strengthen their operations. Our goals are to develop and promote short-
term and long-term strategies to enable and encourage local government officials to reduce costs, improve
service delivery and to account for and protect their government’s assets.

In accordance with these goals, we conducted a regional audit of Athletic Field Renovations for three
school districts within the region. The Valhalla Union Free School District (District) was a participant in the
audit. These audits were limited to a review of the transactions relating to the renovation of athletic fields.
Our objectives were to determine if the school districts complied with the provisions of General Municipal
Law (GML), Local Finance Law and the requirements of the New York State Education Department
(SED) and the New York State Department of Environmental Conservation (DEC) relating to the
construction, financing and oversight of the athletic field projects.

We interviewed District officials and reviewed relevant records and documents related to the “dirt for
field” transactions; we interviewed DEC officials to determine criteria for operating a solid-waste disposal
facility; and we reviewed relevant laws and regulations. Our findings and recommendations relate to the
events that evolved after the District entered into “dirt for field” arrangements with dirt haulers, including
actions and inaction of District officials that led to their failure to comply with provisions of applicable laws
and regulations.



We conducted our audit in accordance with Generally Accepted Government Auditing Standards. Such
standards require that we plan and conduct our audit to adequately assess those District operations within
our audit scope. Further, those standards require that we understand the District’s management controls
and those laws, rules and regulations that are relevant to the District’s operations included in our scope. An
audit includes examining, on a test basis, evidence supporting transactions recorded in the accounting and
operating records and applying such other auditing procedures, as we consider necessary in the
circumstances. We believe that our audit provides a reasonable basis for our findings, conclusions and
recommendations contained in this report.

The following observations and recommendations relate specifically to your District and provide opportunities
for improvement and consideration by the Board of Education. Please review our comments and provide
us with a written response.

Background

During 2002, the president of Goodwill Sports Association (GSA), a local not-for-profit corporation,
introduced the idea to sponsor the construction of school athletic fields through private donations, rather
than taxpayers’ money, and approached officials of school districts in Westchester and Putnam Counties
with what appeared to be an attractive proposition. Under this proposition, GSA would donate and install
anartificial-turf field on an athletic field if the school district allowed GSA or dirt haulers to “dump’ construction
and demolition (C&D)* debris on school property.

Representatives of GSA approached Valhalla District officials during the 2001-2002 school year with a
proposal to deposit C&D debris from outside construction sites onto a sloped area of District property to
create the necessary funding for the installation of an artificial-turf athletic field on the existing main competition
field at the Middle School/High School. C&D debris was used to construct a baseball/softball field on top
of a pre-existing soccer field by filling and leveling the slope on the site adjacent to the Kensico School.
GSA donated all the labor and materials relating to the projects. However, GSA did not provide the
synthetic covering as promised. GSA deposited approximately 90,000 cubic yards of C&D material on
District property. District officials indicated that, after work and delivery of the fill had commenced, GSA
informed the District that funding for the fields had run out, thereby, obligating District taxpayers to complete
the fields with public funds.

As aresult of these transactions, the athletic field that was originally to be donated ended up costing the
District more than $215,000. In addition, the District may have an athletic field with environmental issues
that must be resolved before it can be used. Resolving the environmental issues may cost the District
additional money. District taxpayers were not included in the decision-making process for these contracts,
District officials ignored various legal statutes, and the only parties that profited from this transaction were
the dirt haulers who accrued savings of between $1.08 million and $2.7 million for not disposing of the
C&D debris in licensed disposal facilities.

L For the purposes of the regulation of certain solid-waste management facilities, Department of Environmental
Conservation (DEC) regulations define C&D debris as “uncontaminated solid waste resulting from the construction,
remodeling, repair and demolition of utilities, structures, roads...[and] land clearing,” including, but not limited to,
soil, rock, concrete, wood and other building materials (6 NYCRR § 360-1.2(b)).



In addition, District taxpayers could have saved as much as approximately $63,000 in fees and interest
had the artificial-turf fields been financed through budget appropriations, or taxpayers could have saved
approximately $27,000 had District officials financed their respective fields through the issuance of general
obligation bonds.

Findings and Conclusions:

The construction and acquisition of athletic fields of significant value at school districts is generally governed
by various legal statutes, subject to approval by numerous parties and should stand the public policy test of
being in the best interest of the school district and its taxpayers. For example, the construction of athletic
fields would generally be governed by the competitive bidding statutes in the General Municipal Law. The
financing of the athletic fields by the conventional method of issuing bonds, would have been governed by
the Local Finance Law. Approval for such a capital project would normally be necessary by school district
voters and SED, and would be subject to regulation by DEC when C&D debris is used. Lastly, it is
incumbent upon school district officials to construct and acquire athletic fields that are environmentally
safe, of documented need and are acquired at a reasonable cost.

e Capital Project Approval

SED administers and enforces the N'YS Uniform Fire Prevention and Building Code with respect to
school buildings, premises and equipment by approving plans and specifications for all capital construction
projects and by granting building permits for each project. SED’s Office of Facilities Planning (OFP)
requires that plans and specification for capital construction projects be prepared, signed, and sealed
by an architect or engineer who is licensed by New York State. As an “involved agency” for the State
Environmental Quality Review Act (SEQRA) process, SED has jurisdiction over the approval of
capital projects and must receive copies of all SEQRA documents used by a school district to make
the final determination as to the type of action for each capital project proposed by a school district. If
competitive bidding is required, the district cannot legally advertise for bids on capital construction
projects until plans and specifications for the projects have been formally approved by the SED
Commissioner and a building permitissued. Projects that involve pure site work such as earth moving,
finished grading, planting, fencing, and paving are exempt from building permit requirements. Conversely,
projects for other site work such as lighting a ball field and installing an irrigation system require a
building permit. These projects usually must be properly authorized by school district voters at the
district’s annual meeting or by vote at a special district meeting. Projects that can be authorized by only
the Board of Education include those funded by sources other than taxpayer monies or bond proceeds,
or those that are formally determined to be ordinary contingent expenses by the Board of Education.
Projects financed by sources other than taxpayer money do not require district voter approval. Likewise,
if the transaction is a true lease involving an ordinary contingent expense, voter approval is not required,
nor is it necessary for an appropriation to be in the budget until payment is due.



As explained under the Competitive Bidding and Equipment Lease Agreement findings, the capital
project related to the artificial-turf athletic field was subject to competitive bidding requirements. As
such, the Board of Education required voter approval and the procurement of a building permit from
SED before initiating any work on that project.

The District did not obtain voter approval, either through the budget approval process or through a
vote at a special District meeting for the construction, purchase, and financing of the artificial-turf
athletic fields. In addition, the District did not obtain building permits from SED for the artificial-turf
fields and the construction of a natural-grass athletic field.

District officials contend that several factors exempted the construction of the athletic field from building
permit and voter approval requirements. These factors include their belief that the work on the fields
was limited in scope and constituted site work under SED rules. The District perceived that the renovated
fields would be donated and, therefore, not require expenditure of taxpayer money or voter approval.
District officials also believed, based on legal advice, that the artificial-turf field was being financed
through a “true lease” agreement involving ordinary contingent expenses, which does not require voter
approval. We concur with District officials that had the criteria of site work, donation, and true lease
been met, voter approval or building permits would not have been required. However, because none
of those criteria were met, we believe that the District should have obtained voter approval and building
permits before authorizing the *“fill for fields” projects.

The District contends that these projects involved pure site work. However, we believe that this
project does not meet the criteria of pure site work or simple grading of athletic fields, which only
involves moving earth, filling holes and leveling existing field surfaces. The magnitude of the C&D
debris delivered to the District, approximately 90,000 cubic yards, significantly elevated the athletic
field’s surface and substantially changed and expanded the field’s size or other areas by reclaiming
previously unusable sloped terrain with the delivered fill. This field required the placing of a boulder
base, which was inclusive of the 90,000 cubic yards of C&D debris used to fill, level, and elevate the
field’s areas to grade. The field was then topped with sod to minimize water runoff. Therefore, based
on the information reviewed, we believe that the Board of Education would have required voter approval
and the procurement of a building permit from SED before initiating any work on the athletic field
project.

SED requires school districts to follow a process when requesting building permits, which is dependent
on the SEQRA classification of the action. This process is described in their August 2001 publication
Guidelines for School District Implementation of the State Environmental Quality Act (SEQR)
and Associated Changes in the SED Building Permit Process. The process for Type Il or Unlisted
actions requires the District to comply with the following:

e  Submit Letter of Intent (LOI) for assignment of project number and project manager.



e  Submitsigned and sealed final plans and specification for approval in the following order:

NOTE: The cover of the specification must contain the statement — “The Plans and Specification
are in accordance with the applicable requirement of the New York State Uniform Fire Prevention
and Building Code, the State Energy Conservation Construction Code, and the construction
standards of the Education Department.”

1) Checklist for Application for Building Permit and Examination and Approval of Final Plans
and Specifications (FP-CL)

2) Application of Examination of Final Plans and Specification (SP-F)

3) Evaluation of Existing Building (EP-EEB)

4) Scope of Proposed Project (FP-SP)
[NOTE: This was formerly the Project Description Form.]

5) Asbestos Letters with current photocopy of Project Designer Certificate, if appropriate

6) Highway Letter

7) Structural Responsibility Checklist and Certification (FP-SC)

8) Board resolution declaring SEQR Type Il determination

9) State Historic Preservation Office Correspondence

10) SED Code Compliance Checklist

The process required to be followed for Type I or Unlisted SEQRA actions is similar to the above but
more stringent. Acopy of this publication is available at http:/Awww.emsc.nysed.gov/facplan/SEQRA/
SEQRA_NewGuidelines_081601.PDF.

District officials made several attempts to determine whether building permits were necessary through
a GSA representative who acted on the District’s behalf and met with officials from SED’s OFP to
ascertain whether OFP required building permits to be issued for the fields. GSA reported to Valhalla
District officials that OFP had no concerns regarding the projects and that, currently, they had no
procedures in place regarding a “fill for fields” scenario.

District officials did not provide us with any written documentation from OFP acknowledging the
oversight agency’s understanding of the “fill for field” arrangements, or confirming that work on the
projects constitutes pure site work for which building permits are not required.

We contacted the OFP Coordinator at SED, who confirmed that OFP had discussions with the other
school districts as to whether building permits were required for the field projects. OFP’s understanding
was that the school districts were merely re-grading existing fields and placing synthetic coverings on
the artificial-turf fields. The Coordinator explained that these activities were traditionally considered
site work and did not require building permits. He said that when OFP officials later learned that the
work on the dirt fields was quite extensive and involved the deposit of thousands of cubic yards of
C&D debris, they indicated that the projects had an impact on the environment and required oversight
from DEC. He stated that the work on the artificial-turf athletic fields involves the placement of a base
and in some instances drainage work, thus requiring building permits.



In response to the “fill for fields” controversy, the OFP Coordinator, on August 11, 2003, issued a
directive to school superintendents statewide, stating that: “Historically, we have held that districts
doing pure site work were not subject to the review requirements for a building permit. It is clear,
however, that these types of projects go far beyond simple field re-grading and will require the assistance
of licensed professionals to ensure proper design, drainage and compliance with various regulatory
agencies. Itisalso critical to provide adequate testing and oversight of the fill material to be certain itis
free of contamination.” The letter further states that “effective immediately: in the case of major field
reconstruction where the elevation of the playing field surface is to be raised significantly, the project
will require a full review by Facility Planning staff. Permits and oversight from other regulatory agencies
such as New York State Department of Environmental Conservation may also apply.” The full text to
the letter can be found at http://www.emsc.nysed.gov/facplan/policy/fill_for_fields 072903.html.

District officials believe that the August 11, 2003 letter from the Coordinator of OFP constitutes a new
policy, not a clarification of an old policy and that the District should not be held accountable for
compliance retroactively.

Competitive Bidding

Generally, purchase and public works contracts in excess of $10,000 and $20,000, respectively, are
subject to the competitive bidding requirements of General Municipal Law Section 103. A contract for
public works requires competitive bidding whether it involves a direct or indirect expenditure in excess
of $20,000. Bid specifications are prepared for each project, set the terms and conditions for the
work, affirm the commitments of both parties and become a contractual obligation when the bid is
ultimately awarded by the governing body to the lowest responsible bidder. Bid specifications usually
require, among other things, that the prospective bidder provide the local government with evidence of
proper liability insurance coverage to protect taxpayers from claims arising from performance of work,
and furnish a performance security, such as a surety bond, to guarantee faithful performance of the
contract in accordance to the bid specifications. If a purchase or public works contract does not meet
or exceed the competitive bidding threshold or is otherwise exempt from competitive bidding, the
procurement must still follow the school district’s procurement guidelines and the procurement should
be supported by a contract expressing the rights and responsibilities of all parties.

The construction and acquisition of the athletic fields should have been bid in compliance with General
Municipal Law. Although the original proposal required no monetary payments by the District, the
District substituted the receipt of C&D debris in place of the monetary payment. As previously stated,
the bidding statutes apply to both direct and indirect expenditures. There does not need to be a cash
expenditure in order for the bidding threshold to be exceeded. We believe the District essentially made
an indirect expenditure of between $1.08 million and $2.7 million (the value to GSA for dumping C&D
debris) for the acquisition of the athletic fields in the original proposal.



Representatives of GSA approached Valhalla officials during the 2001-2002 school year with a proposal
to deposit C&D debris from outside construction sites onto a sloped area of District property to
create the funding for the installation of an artificial-turf athletic field on the existing main competition
field at the Middle School/High School. C&D debris was used to construct a baseball/softball field on
top of a pre-existing soccer field by filling and leveling the slope on the site adjacent to the Kensico
School. GSA donated all the labor and materials relating to the projects. However, the association did
not provide the synthetic covering as promised. Had the District secured a surety bond from GSA, the
fields may have been completed at no cost to the taxpayers. The District paid GSA for the synthetic
covering through an equipment lease arrangement with Municipal Leasing Corporation (MLC) in the
amount of $215,599. Valhalla officials did not request public bids for the purchase of the synthetic
covering costing $215,599 for their artificial-turf field. e believe that this arrangement is more properly
characterized as an installment-purchase agreement. However, in either case, competitive bidding was
required. Work on the baseball/softball field was completed, but the District decided not to use it due
to potential environmental issues discussed later in this report.

District officials contend that because the field construction projects were donations, they were neither
subject to competitive bidding requirements nor prior voter approval. We agree with District officials
that had the renovated fields been true donations, without strings attached or without consideration
being given in return for the gift, the construction of the fields would have been subject to neither
competitive bidding requirements nor voter approval. However, even if the above conditions proved
to be certain, because of the extent and nature of the work performed on District property, those
projects would still have been subject to approval by the Commissioner of SED who grants building
permits on all capital projects (see related finding Capital Project Approval). Additionally, Districts
officials believed that the MLC financing arrangement represented a “true lease,” which under Education
Law would be exempt from competitive bidding. However, as further explained under the Equipment
Lease Agreements finding, these financing arrangements are not true leases and, therefore, are subject
to competitive bidding requirements of the General Municipal Law.

Environmental Conservation Concerns

Environmental Conservation Law Section 27-0707.2-aand 6 NYCRR Section 360-7.1(b) (1) generally
requires that solid waste be disposed of at an authorized facility such as a permitted landfill. However,
Part 360 allows certain types of C&D debris to be disposed at a site which is exempt from permitting
provided that the site complies with the requirements of the regulations. Specifically, waste materials
that may be accepted at such sites are limited to only recognizable, uncontaminated concrete and
concrete products, asphalt pavement, brick, glass, soil and rock. The site must be only operated
between the hours of sunrise and sunset with no fee or other form of consideration required for using
the facility for disposal (fill) purposes.



DEC officials told us that by accepting C&D debris in exchange for athletic fields, the District essentially
operated a solid-waste disposal facility without obtaining appropriate permits, and without adhering to
SEQRA requirements (that must be fulfilled prior to obtaining a permit). The SEQRA is designed to
help DEC assess the impact that dumping may have on the environment. Fulfilling the SEQRA
requirements is a very involved process, and includes requiring the proposed landfill owner to submit
a “Letter of Intent” to DEC before initiating a project that has an impact on the environment. This
process also requires that the proposed landfill owner notify the public of their intended disposal
activities. It can be a time-consuming and costly process, depending on the possible issues raised by
the public, lead agency and other involved parties.

As previously discussed under the Capital Project Approval Process and Competitive Bidding
findings, District officials allowed GSA to dump approximately 90,000 cubic yards of C&D material
on District property in exchange for GSA providing a completed artificial-turf field and natural-grass
athletic field on top of the deposited C&D material. The law allows certain types of C&D debris to be
disposed at unregulated sites; however, no fee or other form of consideration may be charged when
using those sites for disposal purposes. The District failed to comply with the no-fee-for-disposal
provision of the permit exemption when it accepted fill material in return for consideration, which was
the construction of the athletic fields.

District officials represented to us that the C&D debris delivered for the new baseball/softball field was
“virgin soil,” and that the site work at the fields was supervised by GSA-provided consultants and by
District personnel. It is their belief that the soil contained *...no construction and demolition (C&D)
material.” However, concerned about potential environmental problems faced by the neighboring school
districts of Eastchester and Greenburgh, Valhalla District officials made the decision to temporarily
close the baseball/softball “grass” field that was constructed on top of 90,000 cubic yards of C&D
material. They also contacted DEC for advice. In a written response, dated December 8, 2003, a
DEC official informed the District that DEC “...cannot provide you with the assurances you seek that
there are no existing or potential environmental risk associated with the fill material used at the Kensico
School. I can, however, offer recommendations for actions which you can take to decrease that level
of uncertainty and mitigate potential environmental concerns.” He also suggested that “if a greater level
of assurance is sought, consideration should be given to a limited investigation program including
collection of samples of the fill material to determine its physical and chemical characteristics.” DEC
also indicated that “at the present time, the Department (DEC) does not have evidence that the state
solid waste management facilities regulations were violated by the fill project at your school.” DEC
also states that “the proactive approach you have taken will help expedite resolution of these issues in
amanner which is in the best interest of the School District as well as the Department.”

According to DEC officials, the cost of disposing soil-type C&D debris in southern New York
State is typically $12 to $30 per cubic yard. Had GSA disposed of the C&D debris at licensed
solid-waste disposal facilities, GSA would have paid between $1.1 million and $2.7 million in
disposal charges.



Equipment Lease Agreement

Local governments may finance equipment purchases and construction of capital projects by providing
appropriations in adopted budgets, by authorizing the issuance of general obligation bonds or notes, or
by entering into installment-purchase agreements for equipment purchases.

We found that the District financed the purchase of an artificial-turf covering through an equipment
lease agreement that would have been permissible had the District structured this agreement as an
installment-purchase contract and requested public bids as required by General Municipal Law (see
the related finding Competitive Bidding).

District officials contend that, based on opinions from their attorney, the equipment lease transaction
was deemed to be a true lease, and as such, it would not be subject to legal restrictions regularly
imposed on other District transactions. As a result, the District entered into an equipment lease agreement
with a leasing company for the amount of $215,599:

School | Amount | Imputed Total Lease Periodic
District | Financed | Interest | Payments [ Term Payments
Valhalla | $215,599 | $63,344 | $278,943 | 7 years | $39,849*

* Annually

In competitive bidding statutes, the term “purchase contract” generally applies to the procurement of
commodities (e.g., equipment, materials, or supplies), while the term “contract for public works”
generally encompasses contracts for services, labor or construction. If the acquisition involves both
goods and services, such as acommodity that requires installation, the total character of the arrangement
should be examined. For example, if services are incidental or customarily provided by the vendor as
a component of the purchase, then the transaction is a purchase. However, if the services are extensive,
substantial or involve specialized skills so that the acquisition of the commaodity is incidental to the
work, the contract should be treated as a contract for public works. For most local governments, true
lease agreements are neither purchases nor contracts for public works, and they are exempt from
public bidding. However, Education Law requires that leases of personal property are subject to voter
approval requirements and the same competitive bidding requirements as purchase contracts.

The initial equipment lease agreement characterizes the transaction as an equipment lease and provides
that the synthetic covering could be purchased by the District at fair market value at the end of the lease
term. The District obtained a separate written statement from the leasing company indicating that the
lessor would donate the covering to the District at the end of the contract.



Valhalla could have entered into an installment purchase agreement similar to the lease agreement they
signed with MLC had they complied with provisions of General Municipal Law Section 109-b. This
law requires local government to request competitive bids for both the cost of the equipment being
purchased and the related financing costs (see related finding titled Competitive Bidding). GML
Section 109-b defines an installment purchase agreement as “any...agreement providing for period
payment between (an)...entity and political subdivision which has as its purpose the financing of
equipment, machinery or apparatus.”

Irrespective of legal requirements, there are other characteristics that distinguish a true-lease from an
installment-purchase transaction. For example, under a true-lease scenario, the lessor often would
hold the title of the asset and assume costs of ownership such as insurance, maintenance and repairs;
periodic payments would not be greater than a fair-market rental cost; and the total periodic payments,
plus any option payout, would not approximate the price at which the item could have been acquired
by purchase at the outset of the agreement plus interest. The equipment-lease agreement between the
Districtand MLC in our view did not have sufficient true-lease characteristics for it to be recognized as
atrue lease. In addition, regardless of references to a fair-market value buyout contained in the equipment-
lease agreement, District officials and MLC knew from the onset that MLC would “walk away”
without accepting any consideration at the end of the term of the lease.

District taxpayers could have saved as much as $63,000 in fees and interest had the artificial-turf fields
been financed through budget appropriations, or taxpayers could have saved approximately $27,000
had District officials financed the field acquisition through the issuance of general obligation bonds. The
schedule below shows potential savings for each District under either scenario:

Current Costs if Costs if Savings if Savings if
School | Costof | Financed with | Financed by | Financed with | Financed by
District | Leasing | Appropriations [ Bonds at 4% | appropriations Bonds

Valhalla | $63,344 $0 $35,847 $63,344 $27,497

The interest and fees payable under the “equipment lease” arrangement correspond to an imputed
interest rate of 6.9 percent over the seven-year period.

Moreover, District officials informed us that the “equipment lease” agreement was executed after the
main competition field at the Middle School/High School had been completed. If the original intent of
GSA was to donate the renovated field to the District in exchange for dumping 90,000 cubic yards of
C&D material, we question the wisdom and propriety of District officials to authorize the financing of
the synthetic covering with taxpayer money when they clearly had no legal or contractual responsibility
to do so.
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Recommendations

1. District officials should establish procedures to ensure that they obtain voter approval for expenditures
of public funds, either through the annual budget process or at special District meetings when required.

2. When considering undertaking capital projects that require more than simple site work, District officials
must submit appropriate documentation to SED for approval and oversight.

3. The Board of Education should require that District officials comply with competitive bidding
requirements for all purchase or installment purchase contracts in excess of $10,000.

4. The Board of Education should institute procedures to ensure that capital projects are financed in
accordance with provisions of applicable statutes.

5. The Board of Education should institute policies and procedure to ensure that District officials comply
with environmental laws and follow any action recommended by DEC so that the natural-grass field
can be used for athletic purposes.

6. The Board of Education should establish procedures to ensure that District officials consider all financing
alternatives before entering into contracts of significant dollar value.

The results of our audit and recommendations have been discussed with District officials and their comments,
which appear in Appendix A, have been considered in preparing this report.

In response to this report’s findings and recommendations, we request that you prepare a plan of action
that assesses risks and designs control procedures to address the noted deficiency in a cost-effective way.
Your plan of action should be available for public review in the District Clerk’s office and a copy should be
forwarded to the Office of the State Comptroller. In addition, we have provided the Clerk with additional
information concerning how to file this report of examination pursuant to General Municipal Law, §35. Our
Office is available to assist you upon request.

If you have any questions or concerns about this report, please contact Christopher J. Ellis at
(518) 438-0093.

Sincerely,

S —

Steven J. Hancox
Assistant Comptroller
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APPENDIX A

RESPONSES FROM DISTRICT OFFICIALS

The District officials’ response to this audit can be found on the following pages.
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